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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO.525/2023 (S.B.)

Dr. Sanobar Ismatulla Shaikh,

Aged about 59 years,

Occ. Presently working as Professor/ Head of Department,
Anatomy, Vasantrao Naik,

Government Medical College,

Yavatmal.

Applicant.
Versus

1) State of Maharashtra,
Through it’s Secretary,
Department of Medical Education & Research,
9th Floor, G.T. Hospital,
Lokmanya Tilak Marg,
Navin Mantralaya,
Mumbai- 01.

2) Commissioner,
Department of Medical Education and Research,
Government Dental College and Hospital Building,
4th Floor, P.Demello Road, Fort,
Mumbai - 01.

3) Director,
Directorate Medical Education and Research Mumbai,
Government Dental College and Hospital Building,
4th Floor, P.Demello Road,
Fort, Mumbai-01.

4) Dean,
Vasantrao Naik Government Medical College,
Yavatmal.

Respondents
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Shri S.A.Marathe, 1d. Advocate for the applicant.
Shri S.A.Sainis, 1d. P.O. for the respondents.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT

Judgment is reserved on 02" Nov., 2023.
Judgment is pronounced on 07t Nov., 2023.

Heard Shri S.A.Marathe, 1d. counsel for the applicant and Shri

S.A.Sainis, 1d. P.O. for the Respondents.

2. Case of the applicant is as follows. The applicant is working
as Professor of Anatomy in Vasantrao Naik, Government Medical College,
Yavatmal. After completing service of 30 years she submitted application
dated 01.02.2020 (A-3) for voluntary retirement. By letter dated
05.03.2020 (A-4) it was informed that she was not to be relieved.
Consequently, she continued to work. Her applications dated 05.04.2021
(A-5) and 17.02.2022 (A-6) for transfer to Aurangabad were not
considered. Her husband retired in December, 2021 as Civil Surgeon,
District Hospital, Aurangabad. He was diagnosed with ischemic heart
disease with hyper tension. He has undergone Angioplasty (A-2).

Mother-in-law of the applicant is 85 years old and she is bed-ridden.
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Both sons of the applicant are serving at Bengaluru. Except the applicant
there is no one to look after her husband and mother-in-law. Considering
all these circumstances the applicant again submitted application dated
14.02.2023 (A-7) for voluntary retirement. It was rejected by the
impugned order dated 09.05.2023 (A-1) on untenable grounds. By
communication dated 10.05.2023 the applicant was informed about it.

Hence, this Original Application.

3. Though ample opportunity was given to the respondents to

file reply, reply was not filed.

4, Here, it may be mentioned that at the time of final hearing
submission of 1d. counsel for the applicant Shri Marathe was confined to
the impugned order dated 09.05.2023. Another issue relating to medical

leave of the applicant from 23.03.2020 to 30.09.2020 was not agitated.

5. It was submitted by Advocate Shri Marathe that the
impugned order is contrary to Rule 65 of the Maharashtra Civil Services
(Pension) Rules, 1982 and hence it deserves to be quashed and set aside.

Rule 65 reads as under:-

65. Retirement on completion of 30 years qualifying service.

(1) At any time after a Government servant has completed thirty year’s
qualifying service, he may retire from service, or he may be required by
the appointing authority to retire in the public interest:



4 0.A.No. 525 of 2023

Provided that-

(a) a Government servant shall give a notice in writing to the
appointing authority three months before the date on which he wishes
to retire; or

(b) the appointing authority shall give a notice in writing [in Form 32]
to a Government servant three months before the date on which he is
required to retire in the public interest, on three months pay and
allowances in lieu of such notice;

[Provided further that where the Government servant who gives notice
under clause (a) of the preceding proviso is under suspension, it shall
be open to the appointing authority to withhold permission to such
Government servant to retire under this rule:

Provided also that where a Government servant giving notice under
clause (a) of the first proviso to this rule is placed under suspension
after he has given notice of retirement as above, it shall be open to the
appointing authority to withdraw permission, if already granted or, as
the case may be, to withhold permission to such Government servant
to retire voluntarily under this rule.]

[2(a) A Government servant referred to in clause (a) of the proviso to
sub-rule (1) may make a request in writing to the appointing authority
to accept notice of voluntary retirement of less than three months
giving reasons therefor;

(b) on receipt of a request under clause (a), the appointing authority
may consider such request for the curtailment of the period of notice of
three months on merits and if it is satisfied that the curtailment of the
period of notice will not cause any administrative inconvenience, the
appointing authority, with the concurrence of the Finance Department,
may relax the requirement of notice of three months on the condition
that the Government servant shall not apply, for commutation of a part
of his pension before the expiry of the period of notice of three
months.]

(3) A Government servant, who has elected to retire under this rule
and has given the necessary intimation to that effect to the appointing
authority, shall be precluded from withdrawing his election
subsequently except with the specific approval of such authority:

Provided that the request for withdrawal shall be before the intended
date of his retirement.
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Admittedly, contingency provided in either of the provisos to

Rule 65 (1) (b) had not arisen in this case.

6. In the impugned order it was stated:-

3T el $TAed AW ¥ TTEATTS, ARRTIERIET eray 4. aHaE
ATEE ATHHT DB AT, JqaATS AT FEA 3. =
Jafagedt Tereaw fdenelt 7 swufkarca d @ q sy
fasTor Broah ererraT AERar A9 AR T R fAws e
U, 31 FAlaT $EAged AW, WIEATISH, IRTAAIATET IrdT TSt
YarfAgedian ¥ FATT FAOAT Ad AR, WGl 919 3T A
$TATe AW IreAT fASNATH ATchTas T Ut e, g e,
7. It was submitted by Advocate Shri Marathe that by order
dated 10.08.2023 (at P. 94) the applicant was transferred to Government
Medical College, Akola. It was further submitted that against order dated
10.08.2023 the applicant has filed 0.A. No. 941/2023 before this Bench

and effect and implementation of said order has been stayed.

Correctness of these submissions is not in dispute.

8. Order of transfer of the applicant dated 10.08.2023 cannot
be reconciled with aforequoted contents of the impugned order. While
passing the impugned order it was stated that if post held by the
applicant were to fall vacant studies of students and treatment of

patients was likely to suffer. Thereafter, within three months from
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observing so the authorities transferred the applicant to Government
Medical College, Akola by order dated 10.08.2023. Thus, it is apparent
that the impugned order was tried to be supported on untenable
grounds. From tenor of Rule 65 also it can be concluded that application
for voluntary retirement dated 14.02.2023 ought to have been accepted.
Pleading of the applicant regarding physical condition of her retired
husband and aged mother-in-law has not been traversed. For all these

reasons the 0.A. deserves to be allowed. Hence, the order:-

ORDER

The Original Application is allowed in the following terms. The impugned
order dated 09.05.2023 (A-1) is quashed and set aside. The applicant is
held entitled to voluntary retirement as per her application dated
14.02.2023 (A-7). Respondents are directed to pass consequential
orders within two weeks from today. Issue regarding leave of the

applicant is kept open. No order as to costs.

Member (])

Dated :- 07/11/2023
aps
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 07/11/2023

and pronounced on

Uploaded on : 08/11/2023



